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BEFORE THE CHIEF JUDICIAL MAGISTRATE, 

UDALGURI,  ASSAM. 

 

 
Present:   Sri G. Rabha 

Chief Judicial Magistrate, 

Udalguri, Assam. 

 
 

G.R. CASE NO. 1232 of 2015 
(U/S   379/411  IPC) 

 

 

 
  STATE 

 -VS- 

    SRI DHANJYOTI  @ DHAN DEKA 

    …………… Accused person. 

 
 

  
 Advocate appeared for the prosecution :   Mr. A. Basumatary. 

 Advocate appeared for the defence  :   Mr. Najrul Islam. 

 

 
Evidence recorded on   :      06-12-2016 and 26-04-2017. 

Argument heard on   :      05-05-2017 

Judgment delivered on :      05-05-2017 

  

J U D G M E N T 

 
1. The prosecution case, in brief, is that informant Sri Anil Boro lodged the written 

F.I.R. on 10-09-2016 reporting that on that day at about 11-30 AM his cow was 

tied up at field for grazing but the accused removed away that cow from field. 

He further reported that when the accused was taking the cow on the way to 
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market and tried to sell at market he was caught red handed and handed over to 

police. Hence this case.  

 

2. After receiving the aforesaid ejahar the I/C Bhergaon outpost made Bhergaon 

OP GD Entry bearing no. 138 dated 10-09-2016 and forwarded the FIR to the 

Officer-in-Charge of Tangla Police Station for registering a PS case under proper 

Section of law. Accordingly Tangla PS case vide no. 114 of 2016 was registered  

u/S  379/411 IPC. Investigating Officer investigated the case, recorded the 

statement of witnesses, prepared the sketch map, the cow was seized and the 

seizure list was prepared and after completing the investigation, submitted the 

charge sheet against the accused person u/S 379/411 IPC vide CS No. 67 of 

2016 dated 30-09-2016. 

 

3. On the basis of the charge sheet, cognizance of offence was taken under Section 

190 (1)(b) of the CrPC. Necessary processes were issued for causing 

appearance of the accused before the court. The copies of relevant documents 

were furnished to the accused. Considering the material on record, charge u/S 

379/411 IPC was framed against the accused. Then the ingredient of charge u/S 

379/411 IPC was read over and explained to the accused to which the accused 

pleaded not guilty and claimed to be tried. Trial was commenced.  

 

4. During trial the prosecution had examined as many as four (4) PWs including the 

informant. The Investigating Officer was also examined to bring home the case. 

The accused person was examined u/S 313 Cr.P.C. wherein he had denied the 

prosecution case totally. No witness has been examined by the defence. 

Argument had been heard from both sides.  

 
5. I have considered the evidence on record, the statement under Section 313 Cr 

PC and the arguments advanced. For the purpose of clarity, the following points 

for determination is hereby framed:  

 

6.  POINTS FOR DETERMINATION OF THE CASE:  (I) Whether on the accused on had 

committed theft by stealing away the cow of the informant from the field by 
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removing the rope and thereby committed the offence punishable u/S 379 I.P.C.? 

(II) Whether the accused had dishonestly receives or retains the stolen property 

in his possession, knowing or having reason to believe the same to be stolen one 

and thereby committed the offence punishable u/S 411  IPC? 

 

 

7.  DISCUSSION, DECISION AND REASONS FOR THE DECESION: The 

prosecution had examined as many as foru(4) witnesses: 

 

PW 1 Sri Anil Boro (informant) 

PW 2 Sri Biren Boro 

PW 3 UBC 39 Kanak Chandra Nath 

PW 4 SI Khanindra Chandra Ray. 

 

8. It would also be necessary to bear in mind the provision of Sections 378 and 

379 IPC which may be noticed as under: " 378. Whoever, intending to take 

dishonestly any movable property out of the possession of any person 

without that person's consent, moves that property in order to such taking, is 

said to commit theft . Section 379. Punishment for theft- Whoever commits 

theft shall be punished with imprisonment of either description for a term 

which may extend to three years or with fine, or with both. " 

9. Thus, to bring home an offence under Section 378 IPC, the prosecution is to 

prove (a) that there was a movable property; (b) that the said movable 

property was in the possession of person other than the accused; (c) that the 

accused took it out or moved it out of the possession of the said person; (d) 

that the accused did it dishonestly, i. e.  with intention to cause wrongful gain 

to himself or wrongful loss to another; (e) that the accused took the movable 

property or moved it without the consent of the possessor of the movable 

property. 

10. The informant PW 1 had stated in her deposition that on the day of 

occurrence, when he found that the cow was not present in the field, he 
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started to look for it and he was informed that the accused was seen walking 

with his cow toward the weekly market. He testified that he immediately 

when to market and there he saw the accused was pulling his cow and 

walking toward the market. He further testified that with the help of nearby 

people, the accused was caught red handed and handed over him to police. 

PW 2 Sri Biren Boro had supported the deposition of PW-1 and stated that on 

the day of occurrence the informant had called him up and informed that his 

cow was lost, so he immediately went to look for it. He had testified he was 

called to Saturday market and there he saw the accused was already caught 

by the informant with the help of public and accused  was tied down. PW 3 

UBC 39 Kanak Chandra Nath had stated that on the day of occurrence, it was 

Saturday market at Bhergaon and he was on duty. He corroborated that he 

heard a commotion at a distance of about half kilometer away from the 

market place, that a person was caught red handed while stealing a cow. He 

deposed that he immediately went there and found the accused was caught 

and tied by the public, so he had taken custody of the accused and brought 

him to thana. 

11. PW 4 SI Khanindra Chandra Ray had stated in his deposition that he had 

investigated the case, visited the place of occurrence, recorded the statement 

of the witnesses, drew the sketch map of the place of occurrence, prepared 

the seizure list. He had stated that the accused was caught along with the 

stolen cow and handed over to ABSU boys in their office. He further stated 

that the informant came to thana and reported about the matter. Thereafter, 

he had visited the place of occurrence, seized the stolen cow and took 

custody of the accused. After completion of investigation, submitted the 

charge-sheet against the accused person. 

12. During cross-examination Prosecution witnesses stated that it was corwded 

due to market and the villagers had helped to catch the accused. During 

cross-examination  the I/O (PW-4) had stated that the accused as well as the 

stolen cow was handed over to thana by the ABSU boys. 
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13. Learned Additional PP had submitted that submitted that all the prosecution 

witnesses are consistent that the accused had been caught redhanded 

alongwith the stolen goods. Hence he prayed to punish him accordingly.  

 

 
14. On the other hand learned counsel hand argued that none of the prosecution 

witnesses had seen the accused removing the cow from the possession of the 

informant. He argued that there is no evidence on record to prove the charge 

under section 379 IPC. 

  

15. After considering the rival contention of both sides and carefully reading the 

evidence of prosecution witnesses, I am opinion that there are consistency in the 

evidence of the prosecution witnesses.  The informant PW 1 Sri Anil Boro 

(informant) had testified that he had lost his cow on 10.09.2016 and on the 

same he had started to look for his cow, during search he saw that the accused 

was pulling his cow and going towards the market on the same day. He further 

testified that the accused was caught with the help of the public.   

 

16. PW 2 Sri Biren Boro & PW3 UBC 39 Kanak Chandra Nath are the independent 

witnesses, who were present near the market at the time of occurrence. They 

had supported and testified that they had seen the accused taking the stolen 

cow to the Saturday market at Bhergaon and they had caught the accused red 

handed. 

 

17. During cross-examination the prosecution witnesses could not rebut the evidence 

of the witnesses and they remained consistent and steadfast that on the very 

day i.e  10.09.2016 when the cow of the informant was lost, the accused was 

found in possession of the stolen cow. The, defence could not give any plausible 

answer as to how came in possession of the stolen cow. Thus, under the 

mitigating circumstances, where  the accused was found with the stolen cow 

roaming around the market, only inference could be drawn is that he had 

removed the cow from the field. Even if , we consider that the accused had not 
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stolen and found the cow roaming in the market place, then also there is no 

explanation, why the accused was going towards the market instead of police 

station.  

 

 

18.  It is also pertinent to note that in order to sustain conviction under Section 378 

IPC, the prosecution shall prove the following ingredients: (i) an intention to take 

some movable property; (ii) the taking must be dishonest; (iii) it must be from 

the possession of another; (iv) without his consent; and (v) in pursuance of it 

the property must be moved.  

 

19. In other words, when a person intends to dishonestly take any movable property 

out of the possession of any person, without consent of that person, and moves 

that property in order to such taking, he will be said to have committed theft. It 

is, therefore, more than abundantly clear that a person can be found in the 

process of committing  theft or he can be found after he has already committed 

the theft. Thus, the offence of theft, as defined by Section 378 IPC, in respect of 

the said cow, was, in the present case, already complete, when the accused was 

found, according to the clinching and unassailable evidence on record, in 

possession of the stolen cow. Hence, I hold that prosecution side had establish 

that no one but the accused is guilty of the offence of theft of the cow and for 

retaining the stolen cow. Hence he stands convicted.  

 

20. Probation: In the present facts and circumstance of this case, I hold that the 

accused had committed the crime and after committing the theft he took the 

stolen cow towards the Bhergaon market with intention to sale it. He does not 

have any repentance for his act. Hence,  I am not inclined to give the accused 

benefit  of probation. 

 

21. Sentencing: I have considered the argument of defence counsel. I agree that 

monetary value of stolen article will be around Rs. 7000/- to Rs.10,000/-, so in 

my opinion if the accused is sentenced to undergo simple imprisonment of six 
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(6) months for committing offence under section 379 IPC and further sentenced 

to undergo simple imprisonment of three (3) months for committing offence 

under section 411 IPC. Justice would be meted out. 

 

 

 

 

 
O  R  D  E  R 

 

Prosecution had succesfully proved the charge against the accused under 

section 379 and 411 IPC. He stands convicted and sentenced to undergo 

simple imprisonment of six (6) months for committing offence under Section 

379 IPC and further sentenced to undergo simple imprisonment of three (3) 

months for committing offence under Section 411 IPC. The period already 

undergone in jail shall be set of. Remand the accused to custody to complete 

the remaining sentence.  

Supply a free copy to the convict. 

 

The judgment is given under the hand and seal of this Court on this 5th  day of 

May, 2017. 

 
Dictated and corrected by me: 

 
 

     (Sri G. Rabha)                         (Sri G. Rabha) 
Chief Judicial Magistrate.                   Chief Judicial Magistrate   
Udalguri, Assam.               Udalguri, Assam.  
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APPENDIX 

 

 

 
A. Prosecution witnesses : PW 1 Sri Anil Boro (informant) 

    PW 2 Sri Biren Boro 

    PW 3 UBC 39 Kanak Chandra Nath 

     PW 4 SI Khanindra Chandra Ray. 

        

B. Defence witness  :           Nil. 
 
 
C. Documents exhibited : Ext. 1 – Ejahar 
      Ext. 2 – Seizure list. 
      Ext. 5 – Charge-sheet. 
       
        
            
     
      

 Chief Judicial Magistrate 
       Udalguri, Assam.  


